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injuries. The court charged the jury that if the plaintiff was guilty of contribu- 
tory negligence, he could not recover. Held, that this instruction was erroneous, 
because an action for injuries arising in the course of such prohibited employ- 
ment cannot be defeated by the plaintiff's contributory negligence. Karpeles v. 
Heine (1919, N. Y.) 124 N. E. 101. 

The legislature contemplated a special danger to children working in industries 
because of the characteristics incident to their immaturity, and this was one of 
the chief purposes of forbidding their employment in industrial establishments. 
Stehle v. Jaeger Automatic Mach. Co. (1009) 225 Pa. St. 348, 74 Atl. 215. Many 
cases have held that where a child is injured while employed in an industry in 
violation of a statute, contributory negligence is no defence. De Soto Coal 
Mining & Development Co. v. Hill (1912) 179 Ala. 186, 60 So. 583; Lenahan v. 
Pittston Coal Mining Co. (1907) 218 Pa. St. 311, 67 Atl. 642; American Car & 
Foundry Co. v. Armentraut (1905) 214 111. 509, 73 N. E. 766. If a statute pro- 
hibiting the employment of minors in dangerous industries not only creates a 
civil but also a criminal liability, the employment has been classed with ordinary 
acts of gross negligence, and the general rule applied that where the defendant 
is guilty of gross negligence, contributory negligence of the person injured is 
immaterial. Leora v. Minn. St. P. & S. S. Marie Ry. (1914) 156 Wis. 386, 146 
N. W. 520. On the other hand, many cases have taken the moderate view that 
employment of a child under a certain age, in violation of a statute, is negligence 
in the employer and will exclude him from the defence of contributory negli- 
gence, unless it be shown that the child had experience and intelligence, not- 
withstanding his age, to enable him to appreciate and avoid the dangers of 
service. Norman v. Virginia Pocahontas Coal Co. (1910) 68 W.' Va. 405, 69 
S. E. 857; Beghold v. Auto Body Co. (1907) 149 Mich. 14, 112 N. W. 691; 12 
L. R. A. (N. S.) 461, note. This is properly a question for the jury. Sterling v. 
Union Carbide Co. (1905) 142 Mich. 284, 105 N. W. 755; Rolin v. Reynolds 
Tobacco Co. (1006) 141 N. C. 300, 53 S. E. 891. Finally, the extreme view has 
been held that the rule requiring the plaintiff, in an action for negligence, to 
show due care on his part is the same in actions brought under a statute as at 
common law, unless the statute itself provides otherwise. Taylor v. Carew Mfg. 
Co. (1887) 143 Mass. 470, 10 N. E. 308. It has been held that Workmen's Com- 
pensation Acts do not affect such a statute as the one in the principal case. See 
(1919) 28 Yale Law Journal, 509. It would seem that the moderate view 
should be applied in most cases, except where the intent of the statute was to 
impose absolute liability for its violation, irrespective of contributory negligence. 



Negligence — Contributory Negligence — Soldier under Orders. — The plaintiff. 
a private in the United States Army, was ordered to guard a bridge on the 
defendant's railroad. He was directed to walk up and down a four foot space 
between the two tracks, but, if a train approached, to step onto the track which 
remained clear. While he was on duty with these directions, a train approached. 
He stepped onto the other track, which appeared clear, and was hit by an express 
train coming from the other direction. He sued the railroad company for the 
injuries which resulted. The trial court held that he was guilty of contributory 
negligence in failing to step into the intermediate space instead of onto the other 
track, and withheld the case from the jury. Held, that this ruling of the court 
was erroneous. Kelly et al. v. Pennsylvania R. R. (1919, Pa.) 107 Atl. 780. 

A soldier is liable to court martial for wilful disobedience of a lawful order 
or command of a commissioned or non-commissioned officer. A. W. 64, 65. 
Orders to commit treason or certain other kinds of crimes are, of course, unlaw- 
ful and inoperative. United States v. Greiner (1861, U. S. D. Pa. E. D.) 4 Phila. 
396. The same is true of orders issued without regularly constituted authority. 
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United States v. Carr (1872, C. C. S. D. Ga.) 1 Woods, 480. But the order in the 
instant case is clearly not unlawful on either of these grounds. It might be 
attacked as an example of bad judgment, but no cases have been found which 
hold an order illegal on that account. Proof of an order from a superior mili- 
tary officer is a defence to a criminal prosecution, unless that order be inoperative 
for the reasons mentioned above. Clark v. State (1867) 37 Ga. 191. It will 
excuse a violation of a municipal ordinance. State v. Burton (1918, R. I.) 103 
Atl. 962, (1918) 28 Yale Law Journal, 61. A fortiori it is a justification in a 
civil suit. Trammell v. Basset t (1866) 24 Ark. 499. The better rule seems to be 
that even when the order was given without authority it is a good justification, 
unless palpably illegal or unauthorized. McCall v. McDowell (1867, C. C. D. 
Calif.) 1 Abb. 212. But good faith does not always excuse an inferior under 
direct orders. Ferguson v. Loar (1869) 68 Ky. 689. And where there is only a 
permission, or discretion is otherwise possible, good faith is immaterial. Mitchell 
v. Harmony (1849) 54 U. S. 115. But these findings do not affect the rule that 
where there is a direct lawful order there is no civil liability. As to the question 
of possible contributory negligence in the exact performance of an explicit com- 
mand, no cases in point have been found. The inference seems strong, however, 
that no performance in obedience to a lawful order would bar recovery. Every 
consideration for the protection of the private soldier which has prompted the 
decisions holding him immune from criminal prosecutions and civil suits would 
oppose holding his performance of a military duty a bar to recovery from a 
negligent defendant. It should be noted that the court considered at some length 
the position of the plaintiff as an implied invitee on the defendant's bridge. 



Property — Covenant of Warranty — Cloud on Title. — The plaintiff, having 
conveyed certain lands by a warranty deed to the defendant, sued to recover the 
purchase price. The defendant set up a counter-claim for breach of warranty of 
title, on the ground that a prior vendee of, this land held an unenforceable deed 
for it. The defendant was aware of the existence of this deed at the date of 
the sale, but accepted her deed upon the representation of the plaintiff that the 
land was free from incumbrance. Held, that no recovery could be had on the 
counter-claim, since the unenforceable deed was only a cloud on the plaintiff's 
title and there was, therefore, no breach of the covenant of warranty. Reed et al. 
v. Steven et al. (1919, Conn.) 107 Atl. 495. 

It is generally stated that a breach of a .covenant of warranty of title does not 
occur until actual eviction of the grantee by one holding a title paramount. 
Tropico Land & Improvement Co. v. Lambourn (1915) 170 Calif. 33, 148 Pac. 
206. When the grantee yields to the adverse claimant without suit, he has the 
burden of proving that the adverse title to which he yielded was valid and para- 
mount. McKellop v. Burton's Adm. (1909) 82 Vt. 403, 74 Atl. 78. Hence the 
question naturally arises as to the effect of an eviction of the grantee in a law 
suit under a deed valid on its face, but in fact null and void. By the great 
weight of authority, which was followed by the court in the principal case, the 
mere existence of such a deed is not a breach of the covenant, and no recovery 
can be had for the expense of removing the cloud from the grantee's title. 
Luther v. Brown (1896) 66 Mo. App. 227. Nor can the grantee recover the 
expenses of a successful defence against such a deed. Rittmaster v. Richner 
(1900) 14 Colo. App. 361, 60 Pac. 189; MacKenzie v. Clement (1910) 144 Mo. 
App. 114, 129 S. W. 730. It seems, however, that an unsuccessful defence of an 
action on the deed does constitute a breach of the covenant. Cf. Tropico Land & 
Improvement Co. v. Lambourn, supra. 



